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UNITED STATES OF AMERICA 

BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 21 

WHOLESALE DELIVERY DRIVERS, 
GENERAL TRUCK DRIVERS, 
CHAUFFEURS, SALES, INDUSTRIAL 
AND ALLIED WORKERS, 
TEAMSTERS LOCAL 848, 
INTERNATIONAL BROTHERHOOD OF 
TEAMSTERS, 

Petitioner, 

vs. 

SAVAGE SERVICES CORPORATION, 

Respondent. 

 CASE NO. 21-RC-219057 

FILED CONCURRENTLY WITH 
TEAMSTER LOCAL 848’S 
OPPOSITION TO SAVAGE SERVICE 
CORPORATION’S REQUEST FOR 
REVIEW OF THE REPORT AND 
DIRECTION TO OPEN AND COUNT 
CERTAIN CHALLENGED BALLOTS 

I. Introduction 

Pursuant to Section 102.67 of the Board’s Rules and Regulations, the Employer 

requested review of the Regional Director’s Report and Direction to Open and Count 
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Certain Challenged Ballots, in which the Regional Director found the seven on-call 

petroleum coke drivers eligible to vote in a diverse petitioned-for unit, which includes all 

full-time and regular part time petroleum coke truck drivers, sweeper drivers, hazmat 

drivers and mechanics.  The Employer insists that certain differences in the terms and 

conditions of the on-call drivers’ employment warrant their exclusion from the 

petitioned-for unit.  But as the Regional Director concluded following an administrative 

review of the parties evidence, exhibits, position statements, and legal analysis, the 

challenges with respect to the on call drivers do not raise substantial and material factual 

issues that would warrant  a hearing to reconsider his determination. Indeed, it is 

undisputed that the on-call drivers satisfy the Board’s eligibility criteria under the 

Davison-Paxon formula, which itself establishes “sufficient community of interest for 

inclusion in the unit.”1 Furthermore, the facts alluded to by the Employer regarding the 

differences between on call employees and other petroleum coke drivers—the purported 

distinctions in pay and scheduling—even if true would be insufficient to overcome the 

clear community of interest between the on-call drivers and other unit employees.     

Accordingly, Petitioner respectfully urges that the Employer’s request for review 

be promptly denied, that any request for a stay be soundly rejected,  and that the 

challenged ballots of the on call petroleum coke drivers  be opened forthwith. Indeed, 

opening the challenged ballots of the on call drivers is likely to be determinative and 

obviate the need for a hearing regarding the remaining outstanding ballots.  The Act’s 

policy of expeditiously resolving questions concerning representation should no longer be 

thwarted by an employer that has been undaunted in its efforts to violate the National 

Labor Relations Act,  looking for every opportunity to delay, stifle, and chill the ability of 

its unit employees to exercise their section 7 rights to choose union representation.2

1 Davison-Paxon Co. Div. (“Davison-Paxon”), 185 NLRB 21, 22-23 (1970). 

2 There are multiple unfair labor practice charges regarding the conduct of the Employer 
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II. Argument 

A. Traditional Community of Interest Principles 

In determining whether the employees in a petitioned-for group share a 

community of interest, the Board considers whether: the employees are organized into a 

separate department; have distinct skills and training; have distinct job functions and 

perform distinct work; are functionally integrated with the employer’s other employees; 

have frequent contact with other employees; interchange with other employees; have 

distinct terms and conditions of employment; and are separately supervised.3

The Employer’s claim that on-call drivers lack a community of interest with other 

unit employees is nonsensical.  The Employer strains credulity beyond the breaking point 

as it turns PCC Structurals  Inc4 on its head to argue that it would be appropriate under 

traditional community of interest standards to exclude the seven on call drivers from the 

unit of approximately 121 drivers and mechanics, because somehow the seven share a 

community of interest sufficiently distinct from a unit of  full time and regular part time 

drivers and mechanics, notwithstanding the undisputed facts that those seven on call 

drivers are regular part time employees under the Davison-Paxon critiera. Moreover, the 

Union need not petition for an ideal unit, but only an appropriate one and more than one 

unit may be appropriate.5  Here, the traditional community of interest analysis dictates 

leading up to the election, including hallmark violations (threats of plant closure). See
Case Nos. 21-CA-216288 & -220027. 

3 United Operations, Inc., 338 NLRB 123 (2002).    

4 365 NLRB No. 160, at 5 (2017). 

5 See Morand Bros. Beverage Co., 91 NLRB 409, 418 (1950) (“There is nothing in the 
statute which requires that the unit for bargaining be the only appropriate unit, or the 
ultimate unit, or the most appropriate unit; the Act requires only that the unit be 
‘appropriate.’”) (emphasis in original); Overnite Transp. Co., 322 NLRB 723 (1996) (“It 
is well-settled . . . that there is more than one way in which employees of a given 
employer may be appropriately grouped for purposes of collective bargaining.”).   



4 

that the on-call drivers are  a part of a larger driver/mechanic unit. The sole distinctions 

are minor differences in scheduling and pay.6  These differences cannot overcome the 

community of interest that on-call drivers share with other unit employees.   

B. A Hearing Is Not Required Under These Circumstances.  

The Employer contends an evidentiary hearing is required on this issue, however, 

Section 102.69(c)(1)(i) of the Boards Rules and Regulations explicitly permits a Regional 

Director to issue a decision disposing of an Employer’s determinative ballot challenges if 

the Regional Director determines that such challenges do not raise “substantial and 

material factual issues.”7  Here, the Regional Director provided the parties an opportunity 

to present evidence regarding this issue as well as legal analysis and, “[b]ased upon an 

administrative review of the parties’ statements of position, exhibits, and legal analysis,” 

determined that the Employer’s challenges did not raise substantial and material factual 

issues warranting an evidentiary hearing.  (Report and Direction at 6.)  The Regional 

Director also concluded that “there is no further probative evidence” the Employer could 

present that would raise such an issue.  (Id.)  Nothing in the Regional Director’s decision 

suggests that the petitioned-for unit has received a preferential status in this analysis.  

Contrary to the Employer’s contention, the Regional Director had no obligation to 

hold an evidentiary hearing on the challenged ballots.  The Employer has now received 

two opportunities—once in its position statement to the Regional Director and once in its 

Request for Review—to produce evidence demonstrating that a material issue of fact 

6 Savage Services Corporation’s Request for Review of the Report and Direction to Open 
and Count Certain Challenged Ballots at 4. 

7 Southwest Color Printing Corp., 247 NLRB 917 (1980) (holding in an objections 
proceeding that “[w]here, as here, it appears from the Regional Director's decision and 
Respondent’s brief in support of the request for review that no substantial and material 
issues exists, we find that it is a proper exercise of our discretion to deny the request for 
review on that basis. Such finding is supported by the Act's policy of expeditiously 
resolving questions concerning representation.”). 
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exists. The Request for Review does not contain any documents or declarations 

supporting the Employer’s counsel’s bald assertion that a material issue of fact exists. 

Rather, it is evident that the Regional Director appropriately advanced the Board’s policy 

of expeditiously resolving questions concerning representation by its administrative 

determination that the on call drivers are eligible to vote, and that their ballots should be 

opened forthwith.  

C. The On-Call Drivers Perform the Same Work As Other Petroleum Coke 
Drivers 

As the administrative record establishes, the on-call drivers cannot be 

distinguished from full-time and regular part-time petroleum coke drivers on the basis of 

their job functions, duties, or skills. The Employer’s Statement of Position in this case 

acknowledged that these drivers have the same job as other petroleum coke drivers.8 All 

petroleum coke drivers perform the same basic function of hauling petroleum coke: 

loading, transporting, and delivering petroleum coke in a double tractor trailer from the 

Employer’s operation to a local port, reporting maintenance issues to the maintenance 

crew, and actively participating in the Employer’s safety program. Thus, the on-call 

drivers do not have a separate community of interest with regard to their job function, 

duties, or skills and should be included in the petitioned-for unit.   

The on-call drivers are not isolated from the boarder unit.  For example, shop 

mechanics service and maintain the tractor trailers that drivers use to load, transport, and 

deliver materials.  Some sulfur truck drivers haul petroleum coke and some sweeper truck 

drivers provide coverage for sulfur truck drivers.   

8 Savage Services Corporation’s Statement of Position in Case No. 21-RC-219057, 
Attachment B. The Statement is attached as Exhibit A.  
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D. The On-Call Drivers Share Most of the Terms and Conditions As Other 
Employees and Any Distinctions Are Insufficient to Justify Separating 
Them. 

Here, the similarities in the terms and conditions of employment of on-call drivers 

and full-time and regular part-time petroleum coke drivers substantially outweigh any 

minor differences.  The two differences the Employer cites—differences in scheduling 

and differences in pay—are insufficient to overcome the community of interest that on-

call drivers share with other employees in the petitioned-for unit. Neither the manner in 

which employees are scheduled nor the number of hours they work is determinative of a 

community of interest.  The Board has recognized units as appropriate where they are 

comprised of full-time employees who work pursuant to a fixed, prearranged schedule 

and on-call employees who perform unit work on a regular—though unscheduled—

basis.9  Under the Davison-Paxon eligibility formula, “any contingent or extra employee 

who regularly averages 4 hours or more per week for the last quarter prior to the 

eligibility date has a sufficient community of interest for inclusion in the unit and may 

9 See Newton-Wellesley Hosp.,  219 NLRB 699, 703 (1975) (finding that on-call nurses 
who worked less hours and less regularly than full-time staff nurses, and did not share in 
the employer's fringe benefit program, were nevertheless properly included in a unit with 
full-time staff nurses); S.S. Joachim and Anne Residence, 314 NLRB 1191, 1193 (1994) 
(finding that on-call RNs could properly be included in a unit with full-time RNs based 
on (1) similarities in the work they performed and (2) the regularity and continuity of 
their employment); Trump Taj Mahal Casino Resort, 306 NLRB 294, (1992) (upholding 
Regional Director’s Decision and Direction of Election which concluded that certain on-
call employees could be included in a unit with full-time employees based on (1) the on-
call employees’ performance of unit work and (2) the regularity in on-call employees’ 
employment); V.I.P. Movers, Inc., 232 NLRB 14, 15 (1977) (finding that on-call 
employees’ ability to take personal leave at will, accept or reject employment, or vary the 
number of hours of work in any day or week according to their personal choice, were 
“insufficient to warrant the exclusion of on-call employees who work[ed] on a frequent, 
though unscheduled, basis, perform[ed] the same tasks in the same areas and under the 
same supervision as other employees, and therefore share[d] a community of interest with 
the Employer's other employees”).   
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vote in the election.10 The Davison-Paxon eligibility formula11 accounts for any 

differences in hours by ensuring that employees are scheduled a sufficient number of 

shifts to have a continuing interest in the unit.12  The Employer concedes that the on-call 

drivers satisfy the Davison-Paxon eligibility formula, which effectively concedes that 

they have a community of interest with the petroleum coke drivers and the rest of the 

unit. The regularity of the on-call drivers’ employment establishes the appropriateness of 

their inclusion in the petitioned-for unit. Moreover, the petroleum coke on call drivers 

have the same shift change times as all other petroleum coke drivers—5 a.m. and 5 p.m., 

supporting the Union’s contention that they have substantially identical duties.13

Additionally, it is well established that “differences in compensation rates do not 

destroy a community of interest among employees and [do] not require that they be in 

separate units.”14 The differences in the compensation for employees here are 

10 Davison-Paxon, 185 NLRB at 23–24 (emphasis added); see also Wadsworth Theatre 
Management, 349 NLRB 122 (2007) (applying Davison-Paxon formula to uphold 
temporary employee’s eligibility despite employer’s contention that employee, who had 
been hired for the duration of a four-week production, had no reasonable expectation of 
future employment); New York Display & Die Cutting Corp., 341 NLRB 930 (2004) 
(applying Davison-Paxon formula to uphold employee’s eligibility where employee 
worked 28.5 hours, an average of 14.25 hours per week, during the 2 weeks preceding the 
election); Riverside Community Memorial Hosp., 250 NLRB 1355 (1980) (upholding on-
call employee’s eligibility against employer challenge where employee averaged more 
than 4 hours or more of work per week during the quarter prior to the eligibility date). 

11 Davison-Paxon, 185 NLRB at 23–24.   

12 See Columbus Symphony Orchestra, 350 NLRB No. 049, at 524 (2007) (“The Board’s 
election eligibility formulas are designed to permit optimum employee enfranchisement 
and free choice, without enfranchising individuals with no real continuing interest in the 
terms and conditions of employment offered by the employer.”) (internal quotation marks 
and citation omitted).  

13 Savage Services Corporation’s Statement of Position in Case No. 21-RC-219057, 
Attachment B.  

14 Four Winds Servs., Inc., 325 NLRB 632 (1998) (upholding ALJ’s determination that 
employer failed to sustain burden of showing that bargaining unit was inappropriate 
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insubstantial. Attached as Exhibit B are three pay statements: two from two recently-

terminated petroleum coke drivers (the Section 8(a)(3) discriminatees—Omar Rivas and 

Daniel Ortiz) and one from an on-call driver (Martin Overa). Mr. Overa’s statement is a 

year-end summary from 2017. The two pay stubs are for the payroll period ending March 

2, 2018, capturing approximately two months of income. Multiplying the year-to-date 

earnings gives rough approximations of what yearly income would be for hourly and 

regular pay (though not for every type of pay, such as exhausted banked time or 

bonuses). The documents demonstrate that both types of employees receive hourly pay, 

regular pay, a quarterly bonus, overtime, holiday pay, paid time off, and retirement 

benefits. Although the amounts are slightly different, they are not dramatically different 

as the Employer claims—certainly not dramatically different enough to justify exclusion 

from the unit. Here, the similarities discussed above, and the undisputed fact that on-call 

drivers receive the same benefits as full-time and regular part-time petroleum coke 

drivers, offset any small difference in the drivers’ pay.15

simply because the wages and benefits of some employees were governed by the Davis-
Bacon Act); see also Columbia Uni., 364 NLRB No. 90 (2016) (finding that differences 
in level and type of compensation and in the nature of work assignments did not negate 
the shared community of interest of employees in the petitioned-for unit, given many 
other relevant similarities); Los Angeles and Power Employees’ Association, 340 NLRB 
1232, 1236 (2003) (finding that disparity in pay did not outweigh other community-of-
interest factors, all of which favored employee’s inclusion in unit); United States 
Aluminum Corporation-Northeast, 305 NLRB 719 (1991) (finding shared community of 
interest between temporary employee and unit employees based on shared duties, 
supervision, and conditions of employment despite temporary employee’s different rate 
of pay); Hotel Services Group, Inc., 328 NLRB No. 30 (1999) (holding that petitioned-
for licensed massage therapists did not possess a separate community of interest apart 
from the employer's other licensed salon and spa personnel even though they all received 
different combinations of hourly rates, commissions, and gratuities).  

15 In addition to the documents provided by the Union, the Regional Director has at his 
disposal witness affidavits from Case Nos. 21-CA-216288 & -220027 describing terms 
and conditions of work for on call drivers on which he could rely to determine whether 
the community of interest analysis would be impacted by the distinctions between on-call 
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E. The Diversity Within the Unit the Employer Insisted Upon at the 
Representation Hearing Suggests Such Minor Differences Are Immaterial 
Here. 

The Employer’s argument is particularly unpersuasive as throughout this 

proceeding Savage has requested the unit include a large group of drivers with diverse 

hours and pay.  In its Statement of Position, Savage claimed that the only appropriate unit 

would be one with sulfur drivers, mechanics and hourly supervisors.16  The sulfur drivers 

have different hours from the petroleum coke drivers, working between 2 p.m. and 2 a.m. 

Similarly, the mechanics work a variety of hours, including from 2 p.m. to 2 a.m., 4 a.m. 

to 12:30 p.m., and 4 p.m. to 4 a.m.17  The sulfur drivers and mechanics are paid hourly, 

while the petroleum coke drivers are paid hourly rates and by the load.  Finally, the 

hourly supervisors are paid much more than either and receive bonuses, but still Savage’s 

position has consistently been that they must be included in any unit. The Board has 

found where diversity exists within a unit sought, that excluding employees based on 

those same distinctions is inappropriate.18 Moreover, if the Employer is correct, the result 

would be a unit of only seven on-call petroleum coke drivers—small group that would be 

fractured from the unit that would have every other driver included.  

III. Conclusion 

For all of the above-noted reasons, it is abundantly clear that the Regional Director  

and regular drivers.  

16 Savage Services Corporation’s Statement of Position in Case No. 21-RC-219057. 

17 Savage Services Corporation’s Statement of Position in Case No. 21-RC-219057, 
Attachment C. 

18 Sylvania Elec. Prod., Inc., 113 NLRB 375, 376 (1955) (proposed unit inappropriate 
where petitioner sought unit “dispersed throughout the Employer's three buildings, [with 
employee who] have diverse supervision, and most of them do unskilled work similar to 
that of other employees not sought”).  
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made a sound decision, after thorough administrative review, that  the on call drivers are 

appropriately part of the petitioned for unit and eligible to vote. The Employer has not 

raised substantial and material factual issues that would warrant a hearing to reconsider 

his determination Accordingly, the Employer’s Request for Review should be denied 

promptly and the ballots of the on call drivers opened forthwith.  

DATED:  July 19, 2018 JULIE GUTMAN DICKINSON 
MEGAN L. DEGENEFFE 
BUSH GOTTLIEB, A Law Corporation

By:

 JULIE GUTMAN DICKINSON 
Attorneys for Petitioner 
TEAMSTERS LOCAL 848



Exhibit A





























Exhibit B








